
Introduction

T
his toolkit explains the goals, requirements, and benefits of 
upholding fair housing laws, in particular the obligation of the 
recipients of federal financial assistance to affirmatively further 
fair housing. As it explains recommended strategies to achieve 

compliance with the applicable laws and regulations, this publication 
is intended for elected and appointed officials, planning and zoning 
board members, government employees, community groups, develop-
ers, planners, advocates, and concerned members of the public of Put-
nam, Rockland, and Westchester counties in New York. Attorneys and 
others may benefit from the background and context it provides about 
the Westchester–HUD housing settlement of 2009, which has been the 
subject of much confusion. The toolkit also provides background about 
existing patterns of residential segregation in the region.

What is affirmatively furthering fair housing? Without giving a 
formal definition of affirmatively furthering fair housing (also known 
as AFFH), the federal government has referred to this obligation 
in various statutes and executive orders. Among them are the Fair 
Housing Act (1968, amendments 1988), the Housing and Community 
Development Act (1974), the National Affordable Housing Act (1990), 
and executive order 12892. The activity is required of the Secretary of 
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profit organization whose mission is to promote equal, affordable, 
and accessible housing opportunities for all residents of the Lower 
Hudson Valley region. 

WRO helps individuals who are facing discrimination in housing 
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This publication was  
made possible by a grant 
from the United States  
Department of Housing  
and Urban Development.  

The information in this publication 
should not be considered to be legal 
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of Impediments process discussed 
herein is expected to be significant-
ly changed or replaced.
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Diverse Yet Segregated

T
he New York City metropolitan region ranks among the most 
segregated large metropolitan areas in the nation. When viewed 
as a whole, the population across the entire region is diverse. 
Yet the three primary groups—non-Hispanic whites, Hispanics 

(who may be of any race), and blacks/African Americans—largely do 
not live side by side.3 The primary tool demographers and statisticians 
use to measure segregation, the dissimilarity index, places the New 
York metro region among the top three most-segregated large metro-
politan areas for segregation between non-Hispanic whites and blacks, 
and between non-Hispanic whites and Hispanics in 2000 and 2010 

the United States Department of Housing and Urban Development, as 
he or she administers all programs of that executive department of the 
federal government.1 As laid out in congressional intent and court deci-
sions, federal grant recipients must strive to not only maintain hous-
ing markets that are free from discrimination but also promote the 
expansion of housing that is open to all without regard to race or color, 
national origin, sex, religion, family status, and handicap or disability. 
Those characteristics are called protected classes and are included in 
the federal Fair Housing Act. 

Because the affirmatively furthering fair housing requirement 
applies to all HUD programs, entities that receive HUD grants or other 
financial assistance—including villages, towns, counties, states, and 
housing-related organizations—are legally required to affirmatively 
further fair housing. Among the aims of the Fair Housing Act when it 
was passed in 1968 and renewed in 1988 were correcting for those past 
actions, including those of the federal government, that had denied or 
restricted access to housing and advancing integrated communities. 
The laws and regulations have been written to allow state and local 
governments to determine for themselves the best ways to work to-
ward the goal of open housing.2

The specific requirements of the AFFH mandate are discussed 
below, as are recommendations for ways in which grant recipients may 
promote fair and open housing. 
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(Iceland, Weinberg, and Steinmetz 2002, chapters 5 and 6; University 
of Michigan Population Studies Center n.d.).4

Not surprisingly, as the nation’s Hispanic population grows, the per-
centage of this group has increased in Putnam, Rockland, and West-
chester counties, an area referred to in this publication as the Lower 
Hudson Valley. However, blacks, as well as Hispanics, are concentrat-
ed in a relatively small number of places and largely absent from the 
others. In Westchester in 2010, the countywide population comprised 
57% non-Hispanic whites; 15% blacks/African Americans (including 
Hispanics); and 22% Hispanics (of any race).  Yet these groups are not 
evenly dispersed across the county. For example, of the county’s for-
ty-four jurisdictions, only four have percentages of blacks higher than 
the countywide average: blacks comprise 19% of the New Rochelle and 
Yonkers populations, 21% of Elmsford’s residents, and 24% of Peek-
skill’s population. Similarly, Hispanics comprise 24% of Elmsford’s and 
the village of Mamaroneck’s populations, 28% of New Rochelle, 30% of 
White Plains, 35% of Mt. Kisco and Yonkers, 37% of Peekskill, 41% of 
the village of Ossining, 51% of Sleepy Hollow, and 59% of Port Ches-
ter. (All figures for Westchester, Rockland, and Putnam counties were 
taken from the U.S. Census Bureau, 2010 Census, at http://factfinder2.
census.gov, and rounded to whole numbers.)

In Rockland, the 2010 population overall includes 65% non-His-
panic whites; 12% blacks/African Americans, and 16% Hispanics. Yet 
blacks comprise 19% of Pomona, 24% of Nyack, and 37% of Spring 
Valley. Similarly, Hispanics make up 18% of Suffern’s population, 20% 
of unincorporated Haverstraw, 21% of Hillburn, 31% of Spring Valley, 
41% of West Haverstraw, and 67% of Haverstraw.  

Putnam County’s 2010 population is 83% non-Hispanic white; 2% 
black/African American, and 12% Hispanic. Blacks do not comprise 
more than 4% of any of the county’s six towns or three villages. His-
panics make up 13% of Kent and Patterson, 17% of the town of South-
east (which includes Brewster), and 56% of the village of Brewster’s 
population. 

Similarly, the area shows a great deal of economic segregation, with 
wealthier jurisdictions having higher percentages of whites. In a study 
based on 2010 data, the New York metro area had the highest percent-
age of lower-income households living in areas dominated by low-in-
come residents (Taylor and Fry 2012).  

Unfortunately, in the United States, income and wealth are related 
to race and national origin, with whites enjoying a great advantage in 
wealth accumulation compared to blacks and Hispanics. The Urban 
Institute has found that for 2010 the average wealth of white families 
was approximately six times greater than that of black and Hispanic 
families, while the income gap was not as extreme with whites taking 
in less than twice as much as blacks and Hispanics (McKernan, Rat-
cliffe, Steuerle, and Zhang 2013). Therefore, the cost of housing and 
the type of housing available matter in determining where particular 
groups are able to live. While some individuals are able to obtain hous-
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ing, minority groups overall will be impacted more than whites are by 
the sheer lack of rental apartments and multifamily properties offer-
ing home ownership, such as co-ops and condominiums, in wealthy 
communities. 

This is not a new phenomenon. For example, Rolf Pendall describes 
a “chain of exclusion” operating in the 1980s, particularly in the North-
east and Midwest. Among its links are the restriction of large territo-
ries to only single-family homes; the installation of growth controls; 
the reduction in the proportion of multifamily housing permitted 
compared to single-family housing; and the decrease in the proportion 
of rental housing compared to ownership properties. These variables 
all “correlated with reductions in the affordability of the rental stock.” 
Based on research including surveys of 1,510 municipalities, he pro-
posed that reductions in multifamily and rental housing ultimately 
restrict the growth in the population of blacks and Hispanics (Pendall 
2000, 138). 

Home ownership is one major factor that has widened the wealth 
gap between groups. In part because of past discriminatory practices 
of governments and the private market, minority groups were pre-
vented from obtaining mortgages and buying housing. That has had 
long-term effects, limiting individuals’ ability to accumulate wealth 
and pass it down to their children. As a recent academic study remarks, 
“Residential segregation artificially lowers demand, placing a forced 
ceiling on home equity for African-Americans who own homes in non-
white neighborhoods” (Shapiro, Meschede, and Osoro 2013, 3). Since 
most whites are generally unwilling to buy homes in areas of mixed 
race, the number of possible buyers for homes in neighborhoods domi-
nated by nonwhites is reduced (Charles 2005). 

We believe that segregation matters and has negative effects for 
everyone. Diversity, on the other hand, provides benefits for all. The 

Good online maps showing segregation can be 
found at: 

City University of New York, Graduate Center, 
Center for Urban Research, CUNY Mapping Ser-
vice. “Visualizing Demographic Change.” 

http://www.urbanresearchmaps.org/comparina-
tor/pluralitymap.htm.

Denvir, Daniel. 2011. “The 10 Most Segregated 
Urban Areas in America.” Salon.com. March 29. 
http://www.salon.com/2011/03/29/most_segre-
gated_cities/slide_show/9.

Logan, John. 2010. MapUSA. http://www.
s4.brown.edu/mapusa. (Choose Census year, 
metropolitan region, and New York. Then choose 
category and variable and hit “refresh map.”) 

Pew Research and Social Trends. 2012. “Resi-
dential Segregation by Income.”  http://www.
pewsocialtrends.org/income-segregation/new-
york-city.

Rankin, Bill. 2010. “Wimby vs. Nimby.” Radical 
Cartography website. 

Mapping Segregation
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The Roots of Segregated  
Living Patterns

T
his residential arrangement is not the product of chance. Nu-
merous public and private policies and practices underlie the 
residential patterns we see today. The New York metro area also 
has some of the nation’s oldest suburbs. As suburbs appeared 

and grew from the second half of the nineteenth century into the 
twentieth, developers and private homeowners’ “protective” associ-
ations wrote into property deeds and separate agreements what are 
known as restrictive covenants or racially restrictive covenants.” These 
barred homeowners and their heirs from selling single-family houses 
to anyone but other whites, in some cases only to Christians. New York 
was no exception. It has been estimated that as many as 80 percent of 
properties in New York City suburbs fell under covenants (Roediger 

increasingly diverse and aging population, not just in the Lower Hud-
son Valley but nationwide, means everyone must adapt. Our children 
will live in an increasingly diverse country and earn their livings in an 
ever-more globalized economy. They will likely be better equipped to 
understand and work with people unlike themselves if they experience 
diversity in their schools. In addition, affirmatively furthering fair 
housing fits in with our ideals as a nation, in which everyone should 
have an equal opportunity to choose where to live and we come togeth-
er from many different backgrounds and places to make one common 
society. 

Evidence shows that children from lower-income families perform 
better in better schools (Rothwell 2012, 1). Indeed, schools may matter 
more than the income of particular families in positive outcomes. Yet 
research also shows that “residential context can have a large effect 
over the long term on both children and adults” (Schwartz, Ecola, Le-
uscher, and Kofner 2012, 9–10). Living in low-poverty areas is correlat-
ed with improved chances in life, including access to better-perform-
ing schools, access to jobs, and lower crime (Ellen and Turner 1997; 
Massey et al. 2013; Schwartz, Ecola, Leuscher, and Kofner 2012, 10). 

We believe that expanding opportunity can benefit American 
society overall in the long run. Improving educational outcomes and 
expanding access to jobs can lift people up rather than bring others 
down. A better-educated population is linked to “regional and nation-
al economic prosperity” (Rothwell 2012, 1). Whereas the presence of 
reasonably priced housing can attract businesses to a region and retain 
them, distressed areas can reduce the competitiveness of regions 
(Wardrip, Williams, and Hague 2011, National Commission 2008). 
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2005 176). Such covenants were commonplace before municipalities 
expanded their zoning power.

The use of such devices as deed restrictions and racial covenants 
coincided with the Great Migration of African Americans from the 
South to northern cities areas for work, a flow that began before World 
War I and continued through World War II. As the numbers of Afri-
can Americans increased in the north, segregation grew, with whites 
expanding the means used to keep the black newcomers out of “their” 
communities (Ellen 2008a, Farley and Allen 1987). Among them were 
violence, arson, and cross burnings. Wiese cites an arson example in 
White Plains (2004), and Bagwell and Esannason a cross burning in 
Yonkers in the early 1920s (1993). 

In 1930, there were some 23,000 blacks in Westchester, many of 
them in domestic service. They tended to reside in less desirable spots, 
on hillsides and in low-lying areas prone to flooding, and alongside 
train tracks (Wiese 2004, 27). Meanwhile, many white immigrants, 
including Germans, Greeks, Irish, Italians, Poles, Slavs, moved to 
where there was work, along the Hudson River and its burgeoning 
centers of industry. Some lived near their workplaces, including major 
infrastructure projects, such as the old and new Croton Dams and the 
Kensico Reservoir (Comstock 1984, Friedman 1984). Gradually, many 
would be able to move into more exclusive areas as their incomes 
and wealth increased. Over the long run, white immigrants faced less 
discrimination in housing than African Americans would (Roediger 
chapter 6).

With the institution of land use policies and zoning codes, many 
young jurisdictions in the 1920s prohibited the development of 
apartment buildings to supposedly protect the exclusiveness of their 
neighborhoods as well as the visual appeal and healthful qualities of 
their bucolic landscapes and recreational attractions. Prohibitions on 
apartment buildings served to keep out those thought to be different, 
inferior, or potentially threatening to the perceived comforts, values, 
and safety of suburban communities (Freund , Jackson 1985). Local 
officials who attempted to diversify housing stock were likely to be vot-
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ed out of office. Exclusivity was also used by developers as a marketing 
tool, as evident in newspaper ads of the era. 

As occurred elsewhere in the United States, some real-estate agents 
steered particular types of people to certain neighborhoods and, occa-
sionally, refused to serve African Americans. At the inaugural meeting 
of the National Association of Real Estate Boards in 1909, the use of 
racially restrictive deeds and covenants was advised (Wiese 2004). 
The National Association of Real Estate Brokers added into its code of 
ethics in 1924 a provision stating: “A Realtor should never be instru-
mental in introducing into a neighborhood . . . members of any race or 
nationality . . . whose presence will clearly be detrimental to property 
values in that neighborhood” (Helper 1969, 201). Similarly, textbooks 
and handbooks used from the 1930s into the 1960s for training in sales, 
appraisals, and financing ranked ethnic groups by their relative unde-
sirability and promoted the benefits of homogenous neighborhoods 
(Helper 1969; Roediger 2006, chapter 6). 

In addition to these private actions, the federal government was 
also active in limiting housing opportunities for anyone but white fam-
ilies beginning in the late 1930s. Various federal programs advanced 
segregation. The federal government, via the Home Owners Loan Cor-
poration, set the model for the private market by limiting its mortgage 
underwriting insurance to white-only neighborhoods primarily in 
the suburbs, a practice known as redlining. Later, the Federal Housing 
Administration’s Underwriting Manual provided a four-tiered scale for 
ranking neighborhoods for underwriting, with white-only neighbor-
hoods viewed as secure. Segregation, through deed restrictions and the 
use of physical barriers between groups, was recommended in the 1936 
edition of the Manual to protect the property values of certain neigh-
borhoods (Helper 1969). The agency acted upon the belief that resi-
dential stability was necessary, denying insurance to neighborhoods 
with changing racial compositions and promoting the use of racially 
restrictive covenants to freeze neighborhoods’ demographics. 
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The FHA gave preference to single-family houses over multifamily 
properties in its policies. In the 1950s through the 1970s, the FHA con-
tinued to favor suburbs over cities in making loans for the improve-
ment of existing homes (Jackson 1985). Needless to say, major ineq-
uities resulted from such policies. Most blacks, isolated in cities and 
unable to obtain housing loans, were unable to build wealth through 
home equity. Simultaneously, whites were able to move into previous-
ly undeveloped places and spend less to buy a house than they would 
have to rent an apartment in the city. 

It was not until 1948 that the Supreme Court declared that courts 
could not enforce racially restrictive covenants (Shelley v. Kraemer). 
If they were to be maintained by private, voluntary agreements, they 
were allowed to remain in place. The formation of private homeown-
ers’ associations was one main tool that continued to be used to avoid 
legal entanglements. Across the nation and in metropolitan New York, 
local real estate boards rewrote into their codes of ethics rules that 
prohibited selling and renting properties in white neighborhoods to 
those who would be “clearly detrimental” to property values, inter-
preted variously as African Americans, Asians, and Hispanics (Helper, 
1969, chapter 8). Individual agents complied with these bans in con-
ducting business. 

While whites were moving out of cities for free-standing suburban 
homes thanks to the building of highways and federally guaranteed 
mortages, by the 1950s blacks had quite limited housing options  
(Vose 1959). Housing costs in areas in which blacks lived increased 
because of shortages. It has been estimated that in 1952 blacks could 
live in only around 50,000 of the approximately three million Federal 
Housing Administration–insured homes, and in less than 1 percent 
of some nine million news homes constructed from 1932 to 1950 
(Abrams 1955, 243). 

With the beginning of urban renewal programs after the Housing 
Act (1949) was passed, many minority neighborhoods were destroyed 
in New York and other major cities in slum-clearance efforts and “re-
placed” by new segregated public housing, though the vast majority of 
housing units were lost in the process. This displacement occurred as 
well in Mount Vernon, Port Chester, and White Plains. With the grow-
ing use of land-use ordinances, minimum lot sizes more than doubled 
in suburban New York in the 1950s, increasing prices (Wiese 2004). By 
the 1960s segregation in the Northeast and Midwest was greater than 
it had been in 1900, when there were far fewer African Americans in 
these regions.

The Fair Housing Act of 1968 finally outlawed racially restrictive 
covenants. Many people then hoped that segregated communities 
would disappear, as discriminatory real-estate practices were out-
lawed and all-white neighborhoods were opened up to members of 
other groups. Because of various historical and political developments, 
however, the promise of integrated neighborhoods has not been 
achieved.

Civi l Rights
Civil rights in housing are 
covered by provisions of 
the following laws: 

• Civil Rights Act, Title VI 
(1964)

• Fair Housing Act (Title 
VIII of Civil Rights Act of 
1968)

• Rehabilitation Act 
(1973), Section 504

• Age Discrimination Act 
(1975)

• Fair Housing Amend-
ments Act (1988)
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Fair Housing 
Act (1968) and 
Fair Housing 
Amendments 
Act (1988)

When based on some-
one’s membership in a 
protected class, prohibited 
activities include:

• Refusing to sell or rent 
housing or make a mort-
gage loan 

• Giving misinformation 
about the availability of 
housing units

• Offering different 
terms, conditions, or ser-
vices in rentals, sales, and 
loans

• Steering people with 
certain characteristics to 
particular neighborhoods 
or buildings

• Blockbusting (profiting 
by using protected class to 
get owners to sell)

• Coercing, intimidating, 
threatening, or interfering 
with people’s ability to 
enjoy their homes

• Making statements 
that are discriminatory or 
express a preference

• Creating, printing, or 
distributing discrimina-
tory ads, including those 
that express a preference

Fair Housing Laws

S
igned into law by President Lyndon B. Johnson a week after 
Martin Luther King, Jr., was assassinated, the Fair Housing 
Act (also known as Title VIII of the Civil Rights Act of 1968) 
was intended to stop discriminatory practices embedded in the 

real-estate industry, to expand housing opportunities, and to integrate 
communities. It covers most kinds of housing types and prohibits dis-
crimination in housing and related activities, including rentals, sales, 
development, lending, appraisals, and insuring of homes based on race, 
color, religion, or national origin. The Act outlawed racially restrictive 
covenants and redlining—a practice used by the federal government 
itself in the Federal Housing Administration’s practice of approving 
mortgages in white neighborhoods and not in black ones. However, 
residential patterns had long been established by this time. In 1974, 
the Housing and Community Development Act (Title I, Section 109) 
expanded the fair housing law to encompass protections based on sex 
in programs funded or assisted by loans through Community Develop-
ment Block Grants (CDBG).

The Fair Housing Amendments Act (1988) expanded the groups 
protected, adding disability and familial status. (Sex had been added in 
1974.) The act also gave significant enforcement power to the federal 
government, including much stiffer penalties, with fines of $10,000 to 
$50,000. 

The Fair Housing Act applies to everyone involved in real-estate 
transactions: developers, real-estate agents, sellers, landlords, super-
intendents, co-op and condo boards, management companies, adver-
tisers, developers, insurance brokers, and lenders. Moreover, munic-
ipalities can and have been held responsible for the types of housing 
they allow or prohibit in their communities. Both municipalities and 
landlords can reasonably restrict the number of people in certain-sized 
dwellings for health and safety reasons. But municipalities and owners 
cannot discriminate against families with children in housing activi-
ties. A general rule of thumb to measure reasonableness is two individ-
uals per bedroom rather than a number of square feet. 

Individuals are protected from discrimination because of group 
characteristics specified in federal, state, and local laws. Lower lev-
els of government are permitted to ban discrimination against more 
groups than appear in federal law, which are known as protected class-
es. These groups, as well as other basics of fair housing laws, are shown 
in the boxes on pages TK–TK. More information on accessibility laws 
can be found in Westchester Residential Opportunities’ booklet Acces-
sibility for All: Fair Housing Rights in the Lower Hudson Valley, which 
is available at http://www.wroinc.org. 
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What Is Affirmatively  
Furthering Fair Housing? 

T
oday, metropolitan New York, including its northern sub-
urbs continue to be marked by the legacy of such practices as 
outright discrimination, steering, and redlining, as well as by 
policies that have limited multifamily housing in some commu-

nities while concentrating subsidized housing in others. Housing dis-
crimination continues, even if in different forms than were prevalent 
in earlier decades (Freiberg 2013, U.S. HUD PDR 2013, WRO 2012). 
That governments must take action to advance fair housing remains a 
legal obligation. The federal government is now taking a more active 
role than it previously had to ensure that HUD grant recipients will 
affirmatively further fair housing. The activity is not just about pre-
venting individual acts of discrimination from occurring but rather 
advancing opportunity and promoting integration. 

Since the passage of the Fair Housing Act in 1968, HUD has been 
obligated to administer all its programs in a way that affirmatively fur-
thers fair housing (the abbreviation AFFH is often used for any tenses 
of the verb to further), that is, expands opportunities for all people 
to choose where to live without discrimination (Massey and Denton 
1993, chapter 7). By extension, all recipients of federal money and 
other assistance from HUD—including states, counties, cities, towns, 
and villages—are legally required to not just to minimize discrimina-
tion but also take positive action to advance fair housing within their 
jurisdictions and subdivisions. 

Various statutes issued by Congress; executive orders; and court de-
cisions, including the Fair Housing Act (1968), the Housing and Com-
munity Development Act (1974), the Fair Housing Amendments Act 
(1988), the National Affordable Housing Act (1990), and President Bill 
Clinton’s executive order 12892 (1994), give authority to the require-
ment and make it clear that HUD as well as its grantees are obligated 
to prevent an increase in segregation and increase the “supply of 
genuinely open housing.” In addition, through Executive Order 12259 
(1980), the heads of all executive agencies that conduct programs and 
activities related to housing and community development—including 
entities that regulate and oversee financial institutions—have an obli-
gation to affirmatively further fair housing in those activities.9 Federal 
regulations issued by HUD also reinforce the obligation.

It is important to note that fair housing and affordable housing 
are not the same thing. Fair housing means that housing and hous-
ing-related activities are free from discrimination against individuals 
because of their membership in protected classes. It also encompasses 
the idea that all people, no matter their demographic characteristics, 
should be able to choose where they wish to live and have an equal 

Protected 
Classes under 
Federal Law
• Race 
• Color 
• Religion or creed  
• Sex or gender 
• National origin  
(includes those with limit-
ed English proficiency) 
• Disability (physical or 
mental) 
• Familial status (families 
with at least one child  
under 18; pregnant  
women; people in the pro-
cess of adopting or gaining 
custody of a child)

Additional Protected 
Classes in New York 
State 
• Marital status 
• Age 
• Sexual orientation  
• Military status

Additional Protected 
Classes in Westchester 
• Citizenship or alienage  
• Victims of domestic 
violence, sexual abuse, and 
stalking 
• Source of income 
(including public benefits 
and assistance and Section 
8 vouchers)

Additional protected 
classes in Putnam and 
Rockland 
• None
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opportunity to obtain housing there in a price range comfortable  
for them. 

HUD generally defines affordable housing as the housing a house-
hold can obtain by spending up to 30% of household income on rent, 
mortgage payments, and essential utilities. Various forms of subsi-
dized housing generally target different income levels by percentage of 
what the median income is in the relevant area (area median income, 
or AMI). Based on Census Bureau data, AMIs are set by HUD. (In 
Rockland and Westchester counties, housing is so expensive that the 
AMI figures are increased to allow for people with higher incomes to 
take advantage of programs that are geared to those amounts.) While 
some local programs’ workforce housing programs may go up to 120% 
of AMI, generally subsidies are made for households with income 
under 80% of AMI. 

The CDBG program was intended to take income into account, as 
70% of grant funds must be spent in low to moderate income areas. In 
the declaration of purpose for the Housing and Community Develop-
ment Act (1974), which initiated the CDBG program, Congress stated 
that among the statute’s objectives were “the reduction of the isolation 
of income groups within communities and geographical areas and 
the promotion of an increase in the diversity and vitality of neighbor-
hoods through the spatial deconcentration of housing opportunities 
for persons of lower income and the revitalization of deteriorating or 
deteriorated neighborhoods.”10 In planning and implementing CDBG 
programs, state and local administrators must bear in mind about both 
income levels and the policies’ potential effects on different groups 
depending on race, color, religion, sex, national origin, disability, and 
familial status.

Housing Types 
Exempt from 
Parts of Fair 
Housing Laws 

Most forms of housing 
are covered. Exceptions 
include:

• The sale or rental of 
a single family house, if 
the owner does not have 
more than three houses, 
use a broker, or place ads 
expressing a bias (not 
exempt for race or color)

• Rental in an own-
er-occupied dwelling 
that houses two families 
living independently (not 
exempt for race or color), 
if a real-estate agent is not 
used and discriminatory 
ads are not placed  

• Rental of a room in an 
owner-occupied dwelling 
(not exempt for race or 
color)

• Housing run by reli-
gious organizations for 
noncommercial purposes 
(exempt for religion only 
if that religion is open to 
people of different races 
and national origins)

• Housing with shared fa-
cilities, such as baths and 
kitchens (exempt for sex)

• Housing restricted to 
people 55 or 62 and older 
(exempt for familial status 
and age)8

 THE ObLIGATIOn TO AFFH
The award of federal monies by HUD to governments, public hous-
ing authorities, and nonprofit organizations is contingent upon their 
agreement to affirmatively further fair housing. The legal obligation to 
affirmatively further fair housing applies to both direct grant recipi-
ents and subrecipients, such as towns and villages that receive federal 
aid passed down through a higher level of government. In Rockland 
and Westchester counties, this is structured as participation in an 
Urban County Consortium. Grant recipients, as well as subrecipients, 
must not only strive to maintain housing markets free from discrim-
ination but also promote the expansion of housing that is open to all 
without regard to race or color, national origin, sex, religion, family 
status, and disability. The requirement that a “grantee will affirma-
tively further fair housing” is addressed in U.S. Code (42 USC § 3601), 
among other places.

The obligation applies to what the regulations call “instrumentali-
ties of political jurisdictions.” Grantees and subrecipients that partici-
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Fair Housing Amendments 
Act (1988)

• Seven requirements for design and construc-
tion provide basic accessibility in housing in new 
buildings (first occupied from March 13, 1991) 
with four or more units. In elevator buildings, all 
units must comply. In buildings without eleva-
tors, all ground-floor units must comply. 

• Housing provider, including co-op boards, 
cannot refuse requests for reasonable accommo-
dations and reasonable modifications unless they 
constitute an undue administrative and financial 
burden or require a fundamental change in pro-
gram.

• Note: New York State law requires the housing 
provider to pay for reasonable structural changes 
to common spaces. 

Section 504 of the  
Rehabil itation Act (1973), 
as amended
• People with disabilities cannot be excluded 
from or denied the benefits of programs receiv-
ing federal financial assistance. 

• Housing provider must pay for reasonable 
structural changes in federally assisted housing.

• 5% of units must be accessible to people with 
mobility impairments, and 2% of units to those 
with sight and hearing impairments.

• Uniform Federal Accessibility Standards 
(UFAS) apply.

Americans with Disabil i t ies  
Act (ADA, 1990),  
as amended
• Title II: State and local governments cannot 
discriminate based on disability; they must pro-
vide program access. 

• Public housing authority properties, state or 
locally funded housing, and housing at public 
universities are covered.

• Title III: Public-access portions of private 
multifamily housing and state-funded housing 
housing must be accessible.

• U.S. Department of Justice’s Standards for 
Accessible Design apply.

Protections for Individuals with Disabilities

pate in the CDBG, Emergency Solutions Grants (ESG), HOME Invest-
ment Partnerships (HOME), and Housing Opportunities for Persons 
with Aids (HOPWA) programs must all comply. The obligation extends 
beyond the programs funded by HUD to encompass all housing activ-
ities in a jurisdiction. The presence of properties that receive federal 
funding, such as federally assisted multifamily or senior housing, in a 
jurisdiction also means that that jurisdiction must comply.

In the CDBG program, HUD has required its grant recipients to do 
three things: 1) analyze the barriers to fair housing in their jurisdic-
tion; 2) take positive action to reduce those impediments and further 
inclusive patterns of housing; and 3) keep records of their analysis and 
actions taken (U.S. HUD FHEO 1996).  Governments that apply for 
HUD money must certify that they will take action to remove barriers 
to fair housing, or affirmatively further fair housing in their jurisdic-
tions. 
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Legal Authority 
for AFFH Lies In: 

• Housing Act (1937), as 
amended by Quality Hous-
ing and Work Responsibil-
ity Act (1996)

• Executive Order 11063 
(signed by President Ken-
nedy in 1962)

• Fair Housing Act (Title 
VIII of Civil Rights Act of 
1968) 

• Housing and Communi-
ty Development Act (1974)

• Executive Order 12259 
(signed by President Car-
ter in 1980) 

• McKinney-Vento 
Homeless Assistance Act 
(1987) 

• Fair Housing Amend-
ments Act (1988)

• Cranston-Gonzalez 
Affordable Housing Act 
(1990) 

• Executive Order 12892 
(signed by President Clin-
ton in 1994) 

 AFFH REquIREMEnTS 
An Analysis of Impediments to Fair Housing Choice (known as an AI) 
is a self-assessment of the grant recipients’ and subrecipients’ local 
conditions and demographics and should include a study of hous-
ing barriers and opportunities for those in protected classes. HUD’s 
Fair Housing Planning Guide explains the AI’s purposes and suggest-
ed components. HUD defines impediments to fair housing as: “Any 
actions, omissions, or decisions taken because of race, color, religion, 
sex, disability, familial status, or national origin which restrict housing 
choices or the availability of housing choices; or any actions, omis-
sions, or decisions that have the effect of restricting housing choices 
for the same protected classes” (U.S. HUD FHEO 1996, p. 2-8).

The AI should be a comprehensive assessment of existing residen-
tial patterns and past practices (in both the private market and any 
publicly funded housing) that have impacted access to housing; zoning 
codes; local statutes, regulations, policies, and practices that may 
advance or inhibit open access to housing; the types, costs, and loca-
tions of housing available in relationship to the laws; and the existence 
of discrimination (U.S. HUD FHEO 1996, Chapter 2). The focus in an 
AI should not be on income but on protected class. However, as long 
as income is correlated with some protected classes—with blacks and 
Hispanics having disproportionately lower incomes—income will 
remain a factor.

Key in conducting the analysis are the classes protected by federal 
law: are there housing opportunities available to families or single par-
ents with children, people with disabilities, and people of various mi-
nority groups? Is there a history of discriminatory lending in the area? 
Have jurisdictions made any reasonable accommodations for group 
homes for people with disabilities or for single mothers with children? 
Does the location of affordable and subsidized housing perpetuate 
or decrease segregation? Is there public discussion of any proposed 
new housing in terms of “overburdening the schools”? If so, are such 
reactions likely to result in policies that limit housing for families with 
children? An AI should reflect an awareness of such questions and 
corresponding answers, as well as of possible illegal housing discrimi-
nation based on protected class. 

The role of environmental conditions might also be addressed. The 
lack of open land, environmental and storm water concerns, and septic 
system needs are issues in some communities in the Lower Hudson 
Valley.

Governments must then take action to not only encourage an envi-
ronment free from housing discrimination but also proactively expand 
housing choice for protected classes. While the requirement for taking 
action is very broad, there must be measurable results. Chapter 4 of 
HUD’s Fair Housing Planning Guide (U.S. HUD FHEO 1996) is a useful 
resource. Among the many steps possible, grant recipients may un-
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dertake fair housing activities as part of their actions to affirmatively 
further fair housing. They might investigate appraisal practices, com-
mission fair housing and fair lending testing in their area, and support 
education and outreach efforts that can equip residents and housing 
providers with knowledge about rights and such illegal activities as 
predatory lending. Action could also include collaborating with other 
jurisdictions to conduct regional fair housing planning. 

The final requirement of affirmatively furthering fair housing is 
to keep records of all analysis and the corresponding actions taken. 
Affirmatively furthering fair housing certifications are submitted by 
states and entitlement jurisdictions (including cities that receive grants 
directly from HUD; Urban County Consortia, such as Rockland and 
Westchester counties) to HUD in their five-year Consolidated Plans 
and must report on their activities to further fair housing in addition-
al documents required of HUD grantees. AIs are required of public 
housing authorities as well, which must include them in their Public 
Housing Agency plans (PHA) plan (U.S. HUD 2013). 

 EnFORCEMEnT
Under the AFFH mandate, HUD may review AIs and Action Plans, 
perform compliance reviews, and monitor ongoing activities of grant-
ees. It can investigate when there have been complaints and seek 
voluntary compliance if it finds a jurisdiction is not affirmatively fur-
thering fair housing. It may also deny funding to entities that are found 
to be discriminating or not to be taking action to promote inclusive 
housing (U.S. HUD 2013).

 THE nEW RuLE
HUD issued for public comment in July 2013 a new rule for affirma-
tively further fair housing. The comment period closed that Septem-
ber. The proposed regulations seek to foster inclusive communities 
and expand opportunity for all by providing clear guidelines for 
meeting federal expectations; to make the process easier for grantees 
by providing them with demographic and housing data; and to improve 
oversight and accountability given HUD’s history of lax enforcement 
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(U.S. GAO 2010; Hannah-Jones 2012). Under the process proposed, 
grant recipients will still be expected to analyze the demographics of 
who lives in their jurisdiction; past and current practices including 
zoning restrictions; and the prevalence of certain housing types that 
may have encouraged or barred blacks and Hispanics, people with lim-
ited English proficiency, families with children, and people with dis-
abilities from obtaining housing in their communities. When issued, 
the final rule will replace the AI with an Assessment of Fair Housing, 
which will be required to include “data analysis, an assessment of fair 
housing issues and determinants, and an identification of fair housing 
priorities and general goals” (“Part IV” 2013, 43742). 

 ADDITIOnAL ObLIGATIOnS 
 In nEW YORk STATE
New York State Case Law 
An important body of case law on zoning controversies applies 
throughout New York State. Unlike neighboring states’ courts, New 
York State courts have not gone as far as finding a municipal duty to 
provide affordable housing. In Berenson v. Town of New Castle (1975), 
the New York State Court of Appeals invalidated the Town of New 
Castle’s exclusion of multifamily housing and required rezoning. 
The opinion states that zoning ordinances are reasonable when they 
provide a balanced plan for current and future housing needs and 
consider regional needs. The court’s rationale in this and related cases 
is that the authority for local governments’ zoning power comes from 
the State, which cannot discriminate against its own residents who are 
seeking housing. Home rule powers of municipalities do not exist in a 
vacuum, and municipalities must consider regional housing needs. 

The 1996 case Gernatt Asphalt v. Town of Sardinia summed up two 
decades of findings: “A community must consider regional needs and 
requirements when enacting a zoning ordinance. An ordinance shown 
to be enacted for an improper purpose or that has an exclusionary 
effect is invalid. A community may not use its police power to maintain 
the status quo by preventing members of lower and middle socioeco-
nomic groups from establishing residency in the municipality.”12 The 
state courts’ decisions, according to Nolon, “require local zoning to 
include multifamily housing where local and regional needs are un-
met; they caution localities against acting overtly to exclude, and they 
suggest that local zoning officials should periodically examine wheth-
er their ordinances have provisions that, in a court challenge, could 
be said to invite persons of modest income to live in the community” 
(Nolon 2009, 5).
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Segregation’s Impact on  
the Housing Market

I
n a 1958 study of sixteen communities in Westchester, the Region-
al Plan Association found eleven had one-acre minimum zoning 
throughout their jurisdictions, and four required one acre in half 
of their land (Freund 2007, 230). The organization also estimat-

ed that in 1960 less than 1% of the land of metropolitan New York 
(the city plus four adjacent counties) was zoned to allow multifamily 
housing, and two-thirds of vacant properties in the region were zoned 
to require at least half an acre (Davidoff and Gold 2006). This was 
not unique to New York. Across the nation such policies had become 
commonplace by 1970, operating to sort people by class and, resulting 
in “segregation flowing directly and predictably from the enforcement 
of these ordinances” (Davidoff and Gold 2006, 442). When combined 
with discrimination in the real-estate industry, exclusionary processes 
were very powerful.

There has been little political will at levels of government to make 
sure that multifamily housing would be available in all communities. 
It is still a rare local official who dares to take a stand in favor of afford-
able housing within his or her borders. Therefore residential segrega-
tion has remained to this day, despite the Fair Housing Act and state 
and local laws. As a nation, we seem to have great ambivalence about 
integration, the means to achieve diversity in schools, de facto segrega-
tion, confronting racial biases head on, and the American ideal of equal 
opportunity being extended to all. 

Practices and formal policies that limited some communities to 
whites only have artificially inflated housing values in those communi-
ties and lowered them in others over the long run. Such devices as bans 
on multifamily housing and requirements for large lot sizes, usually re-
ferred to as exclusionary zoning, limit who can live in those communi-
ties based on income. It is impossible to separate economic class from 
race and national origin. Diversity is prevented by bans on multifamily 
housing and large lots minimums (Helper in Goering 174) Low-income 
groups no matter their race or ethnicity tend to be kept out of commu-
nities with high-performing schools by being priced out. Communi-
ties’ practices that limit local housing stock to single family homes and 
large acreage increase the possibility that low-income households will 
not be able to access housing in neighborhoods with high-performing 
schools. There is a societal cost to this, as children and groups are cut 
off from better educations and opportunity for social mobility (Roth-
well 2012).

It does not mean that every individual or family is prevented from 
moving in to wealthier communities. However, income and wealth are 
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associated with race and national origin. Whites tend to have higher 
incomes and accumulated wealth in part because of past discriminato-
ry practices in employment, educational opportunities, and housing. 
When groups were prevented from buying property they were unable 
to build equity through home ownership—and thus unable to pass such 
assets down to their children (Shapiro, Meschede, and Osoro 2013). 

Many people argue that people make the choice to live “with peo-
ple of their own kind.” While group preferences do matter to some 
extent, it is just as clear that whites have had, over past decades to the 
present, a greater capacity to make choices than have other groups. 
Research has shown that blacks are generally willing to live in inte-
grated communities. By contrast, whites largely tend to prefer living 
in neighborhoods that are mainly white: “As the number of minorities 
in a neighborhood increases, it becomes increasingly undesirable to 
whites. . . . For minority group members, neighborhood desirability is 
tied to their perceptions of racial tolerance” (Charles 2005, 51). Even 
when scholars correct for income, they find blacks of higher incomes 
living in more distressed neighborhoods than their white counterparts 
(Charles 2005; Massey and Denton 1993).  

The market of potential buyers is therefore limited in “majority 
minority communities” by sheer numbers, which artificially deflates 
home values in them. Moreover, code restrictions on rental units, var-
ious forms of multifamily housing, and accessory apartments, as well 
as public opposition in some communities to new rental development, 
has likely driven up the costs of the existing rental housing over recent 
decades by artificially creating shortages.

These preferences and processes, combined with already estab-
lished residential patterns, have created a self-reinforcing system 
that maintains segregation through artificially impacted land values. 
Therefore we still see concentrations of poverty and limited chances 
for people of lower incomes, particularly for blacks and Latinos, to gain 
access to communities with better-performing schools. 

In Westchester County, for example, the development of affordable 
and subsidized housing has played out along these lines. At various 
times, there has seemingly been a great deal of support for affordable 
housing development, yet the housing that has been built has primar-
ily been developed where there is the least resistance, primarily in the 
cities of New Rochelle, Mt. Vernon, Peekskill, and White Plains and 
the village of Port Chester, thereby concentrating those with fewer 
resources in areas of low opportunity. 
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The affirmatively furthering fair housing re-
quirement has come to the fore in the Lower 
Hudson Valley because of a landmark lawsuit. 
Westchester County was sued in 2006 under the 
False Claims Act by a nonprofit organization, the 
Anti-Discrimination Center of Metro New York. 
The plaintiff claimed that while the county had 
been certifying that it would affirmatively fur-
ther fair housing in its block grant applications 
to HUD for the period 2000 to 2006, the county 
had not considered race-based impediments to 
fair housing and thus its certifications were false. 
Indeed, one of the requirements of an Analysis of 
Impediments is that it take race into account in 
looking at fair housing barriers. The AIs in ques-
tion did not identify any residential segregation, 
the persistence of discrimination, or any imped-
iments to housing on the basis of race, color, na-
tional origin, or other protected class. Moreover, 
the lawsuit claimed, the county had not held 
municipalities receiving HUD funds disbursed 
by the county to fair housing goals (Allen 2010). 

In 2009, the U.S. government filed a Complaint 
in Intervention also under the False Claims Act 
against Westchester for its actions of 2000–09 It 
sought damages and “appropriate remedies.” It 
also filed “additional claims against Westchester 
under the common law for fraud, unjust enrich-
ment, and payment under mistake of fact” (US ex 
rel. ADC 2009). The case was heard in the United 
States District Court for the Southern District of 
New York. 

Westchester countered that “income is arguably 
a better proxy for determining need than race 
when distributing housing funds,” and the lack of 
affordable housing is an impediment to fair hous-
ing. The summary judgment concluded that the 
placement of such housing needed to be consid-

ered in terms of analyzing fair housing opportu-
nity. “The central goal of the obligation to AFFH  
. . . [is] to end housing discrimination and segre-
gation” (U.S. ex rel. ADC 2009).

The case was eventually settled without West-
chester County admitting wrong-doing. The 
judge in the case pronounced that Westchester 
had “utterly failed” to meet its obligations. The 
settlement was signed by then County Execu-
tive Andy Spano and approved by the Board of 
Legislators.

The case is important from a legal standpoint in 
that it was the first time the False Claims Act had 
been used in such a context. From a more practi-
cal angle, it is one of several major cases in which 
HUD has taken strong steps to enforce the AFFH 
obligation and thus has national implications, 
particularly for other Urban County Consortia. 
Despite its inclusion in various statutes and in 
Executive Order 12892, as discussed above, HUD 
had taken little action since the CDBG program 
was begun under the Housing and Community 

The 2009 Westchester–HuD Housing Settlement
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Development Act (1974) to ensure that grant re-
cipients were moving to expand housing opportu-
nity, largely because of the lack of political will to 
do so (Hannah-Jones 2013, Lamb 2005, chapter 5; 
Massey and Denton 1993, chapter 7).13 HUD’s re-
allocation in 2013 of $7.4 million in funds awarded 
to the county for 2011 for failing to comply with 
all aspects of the settlement is “unprecedented” 
(Hannah-Jones 2013). 

Westchester willingly entered into a settle-
ment in 2009 rather than facing a court ruling 
and possible fines up to $180 million dollars. A 
court-appointed monitor was named, who has 
the authority to review all “programs, policies, 
and procedures to ensure compliance” and to 
recommend additional actions (Stipulation of 
Agreement 2009, 12). Included under the terms of 
the settlement (Stipulation of Agreement 2009) 
are various obligations. Among them, the county 
must: 

• Devote $51.6 million toward the creation of 
at least 750 units of fair and affordable housing, 
which must remain regulated for 50 years. 

• Make sure that these homes are built in 7 years 
in 31 so-called eligible communities that are the 
least integrated, that is, with the lowest percent-
ages of blacks and Hispanics. 630 of the units 
must be in municipalities with a black population 
under than 3% and a Hispanic population under 
7%.  

• The new homes must be “affirmatively market-
ed” in Westchester and nearby counties, though 
no quotas or set asides for any groups are allowed. 
Anyone who is financially qualified is eligible. 
(For sale units can be offered to households with 
incomes up to 80% of Average Median Incomes 
for the county; rental units can be offered to 

households with incomes up to 65% of AMI.) 

• Produce an Analysis of Impediments accept-
able to HUD. 

• “Promote,” through the county executive, 
source of income legislation, which would pro-
hibit discrimination against those who will pay 
rent or purchase homes with public assistance or 
Social Security. 

• Develop a “model ordinance” for the 31 com-
munities that includes a set aside of affordable 
units (later set at 10%) in new housing of more 
than four units. The county must also condition 
its funding of municipalities, including CDBG 
funds and open space grants, on their involve-
ment to “actively further implementation of this 
Stipulation and Order through their land use 
regulations” and other measures. (Stipulation of 
Agreement 2009, para. 24[d]).

• Use “all available means as appropriate to 
address such action or inaction [of a municipal-
ity]. . . , including, but not limited to, pursuing 
legal action. . . . to accomplish the purpose of this 
Stipulation and Order to AFFH.” (Stipulation of 
Agreement 2009, para. 7[ j]).

• Conduct an education and outreach campaign 
on the benefits of diverse communities.

While the settlement has provided an opportu-
nity to develop a small number of much-needed 
homes in communities with little housing at 
lower price points, its resolution remains con-
tentious, with repeated use of the courts and the 
press. Yet in the federal structure of the United 
States, the practice of making federal grants-in-
aid to states and localities contingent upon meet-
ing various requirements is standard.
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Strategies for Affirmatively  
Furthering Fair Housing

I
t would be wise for elected and appointed officials and staffs to 
be familiar with both fair housing laws and the requirements of 
affirmatively furthering fair housing. They should also be familiar 
with reports about discrimination and fair housing and fair lend-

ing complaints in their area. Zoning and planning boards, as well as 
municipal attorneys, would benefit from an understanding of these 
obligations. Certain practices—both recommended and those likely to 
raise red flags—are outlined here. State, county, and local governments 
operate in America’s fragmented yet overlapping federal structure, 
which can lead to conflict at times. Local zoning decisions and housing 
development do not occur in isolation but rather in a broader field of 
intergovernmental relations and legal structures.

Counties that develop or provide funds or technical support for 
affordable and subsidized housing should be aware of existing housing 
types and their locations and should make efforts to provide new hous-
ing in communities of high opportunity. These are generally thought 
to be communities that have high-performing schools; low crime rates; 
access to jobs and transportation; and access to basic amenities such as 
health care services, recreational facilities, and supermarkets. Offi-
cials and staffs should be aware of immediate and projected regional 
housing needs, as well as when the existing affordability of properties 
expires. Another consideration is where housing built with Low-In-
come Housing Tax Credits already exists. Many such properties have 
been developed in high-poverty neighborhoods. 

Grantees at all levels, including subrecipients, should consider 
whether new housing will reinforce existing segregation by race and 
national origin. Concentrating subsidized housing in places that 
already have it, be it within cities or individual neighborhoods within 
jurisdictions, is more likely to further segregation than advance fair 
housing opportunities. 

The needs of people with disabilities should also be taken into ac-
count. Local governments may want to provide information to current 
housing providers about the requirement to offer reasonable accom-
modations and modifications and discuss with potential developers 
the needs of people with disabilities. It is a good idea to ensure that 
new housing meets Fair Housing Act, Section 504 of the Rehabilita-
tion Act (1973), and New York State standards for accessibility. Coun-
ties and communities may also want to consider adopting visitability 
standards, so that new single-family homes can, at a minimum, allow 
access to visitors who are in wheelchairs. The three attributes that 
visitable houses have under most standards are at a minimum: a step-
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free entrance, doorways and hallways that are wide enough for wheel-
chairs to pass through, and an accessible bathroom or half-bath on the 
ground floor. 

The aging population may be another concern in seeking to affir-
matively further fair housing. The Rockland County Department of 
Planning has stated: “Rockland County’s senior population is growing 
at a rate that far outpaces both New York State and national averages,” 
with huge increases predicted by 2025 (Rockland 2010, 12). Walkabil-
ity and access to public transportation are helpful to seniors who may 
need to stop driving. When considered as a group, the senior popula-
tion includes double the percentage of low-income households than 
has the younger demographic and is more likely to be faced with the 
challenges of a disability. 

When considering the design of affordable housing, officials, staff, 
and developers should keep in mind four basic principles recommend-
ed by HUD. A development is well designed if it “meets user needs, 
understands and responds to its context, enhances its neighborhood, 
and is built to last” (Affordable Housing Design Advisor 2014). Afford-
able housing provides benefits to communities when it fits in with 
the visual character of existing structures; is spatially integrated into 
neighborhoods; and is located near schools, public transportation, 
retail venues, and recreational spaces. Mixed-income and mixed-use 
properties can improve local economies. 

Moreover, counties lacking strong source of income protection 
should consider passing legislation to provide it. Prohibiting discrim-
ination based on legally derived sources of income, including Housing 
Choice Vouchers (Section 8), disability and veterans’ benefits, and 
other public assistance allows individuals to seek housing in commu-
nities in which they wish to live. It can provide access to safe commu-
nities with good schools, social connections, and high opportunity for 
those who do not earn enough to obtain market-rate housing. Housing 
Choice Vouchers are a tool designed to prevent concentrating peo-
ple who live in poverty and allows them to find housing in the private 
market. 

 ZOnInG
Local zoning codes are key to expanding or limiting housing oppor-
tunity. Zoning codes by definition can exclude certain uses, building 
types, and building characteristics. They limit individual property 
owners’ liberties. Such restrictions can be used legally or in a way that 
discriminates against protected classes, which is illegal. 

From an equity perspective, zoning can fall into two primary cat-
egories: inclusionary and exclusionary. Very broadly speaking, inclu-
sionary zoning can be thought of as a local code that allows multifamily 
housing in a substantial portion of a community and permits an array 
of housing types. In some communities, it may be possible to introduce 

questions to 
be considered 
include: 
• Would new housing 
reinforce segregation by 
race or national origin?

• Are Housing Choice 
Vouchers (Section 8) used 
in only a few areas? If so, 
are there steps that can be 
taken to diffuse their use? 

• Is there housing avail-
able for families, including 
larger ones? 

• Is there housing avail-
able that fits the needs of 
older individuals or people 
with disabilities? 

• Is there housing appro-
priate for singles, includ-
ing those not eligible for 
senior housing? 

• Are there local ordi-
nances that prohibit un-
related people from living 
together?

• What is the incidence of 
complaints about housing 
discrimination in the com-
munity and in the region? 

• Are lending processes 
for mortgages in the area 
equitable across protected 
classes? 

• Is the upkeep of fore-
closed upon properties 
equitable across neighbor-
hoods? 
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more multifamily housing in creative ways. Local leaders may want 
to think about the availability of infill sites and underutilized proper-
ties in hamlets or downtowns, which may be zoned for commercial or 
business uses. It may be possible to allow residential spaces on second 
or third stories over retail stores on the ground floor. Allowing accesso-
ry apartments in single-family homes is an option that can be benefi-
cial for both homeowner and tenant. The homeowner would receive 
income to offset property taxes. In towns or villages with undeveloped 
property, cluster zoning can allow denser housing in one part of a large 
property while preserving open space on the rest. 

Inclusionary zoning, by contrast, is usually thought of as either a 
mandatory or voluntary program that operates through the private 
market. Under most mandatory inclusionary zoning ordinances, 
new buildings over a given number of units—or new development of 
townhouses or single-family houses—must contain a set percentage 
of homes that are affordable to households at a certain percentage of 
AMI. Some programs may offer developers the option to make pay-
ments into affordable housing funds instead. Voluntary programs 
usually offer density or height bonuses to those developers that in-
clude affordable units and may also offer expedited approval processes 
and fee waivers. They can be a good option to produce mixed-income 
housing. 

Exclusionary zoning can be found to be illegal if it discriminates 
against or has a disparate impact on protected classes. Devices that 
are thought by planners and courts to be exclusionary include bans or 
excessive limits on multifamily housing development; excessive re-
strictions on rental housing; and large minimum lot sizes over much of 
a jurisdiction’s territory. Prohibitions on group homes for people with 
disabilities or single mothers, for example, clearly discriminate against 
protected classes. Indirect restrictions may also be exclusionary, such 
as excessive parking requirements for multifamily housing, which can 
make a development financially impractical or even impossible on 
given sites. 

 AFFIRMATIvE MARkETInG
Housing assisted by HUD (including CDBG and HOME funds), 

or with federal mortgage insurance, must be affirmatively marketed 
regionwide, which means that the relevant housing providers, devel-
opers, sponsors, property managers, jurisdictions , and administrative 
agents must reach out to those least likely to hear about and apply for 
the housing, be it rental or homeownership. Included are multifamily 
housing and single-family housing of five or more units. In addition, 
jurisdictions that receive HUD grants must assure that any housing 
that receives state or local subsidies is affirmatively marketed. Housing 
providers may also offer information not only about the housing but 
community services and amenities, such as schools, transportation, 
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supermarkets, health care facilities, and so on. Ethnic papers and ra-
dio, neighborhood-based media, community groups, churches, librar-
ies, and other neighborhood resources may be used to advertise and 
publicize the housing. Community tours may be offered to prospective 
residents. The requirement applies to both the initial recruitment 
of buyers and tenants as well as later resales and the filling of rental 
vacancies. Affirmative marketing neither sets quotas nor establish-
es preferences based on protected class. Targeted outreach activity 
does not, and should not, preclude members of any other groups from 
learning about the housing and going through the application process. 
Those required to conduct such marketing must submit a plan (U.S. 
HUD 1993, Chapters 1 and 2 and Appendix 5). 

Mobility counseling may also be conducted. Such counseling may 
involve initial efforts to recruit participants from communities not 
likely to apply for housing and engage with new residents to help fam-
ilies adjust to their new neighborhood and understand its community 
resources. Such programs have proven to be of great benefit (Engdahl 
2009). Any such activities are thought of as contributions to a grant-
ees’ actions to affirmatively furthering fair housing.  

 FAIR HOuSInG EDuCATIOn 
 AnD OuTREACH
Practices to Avoid
Certain practices are best avoided at the municipal level both to 
advance inclusiveness and to avoid illegal discrimination. The appear-
ance of some of these practices in jurisdictions that benefit from HUD 
funds can be triggers for complaint-based or compliance reviews by 
HUD about the affirmatively furthering fair housing obligation. Some 
may be outright violations of civil rights laws. 

Preferences for local residents with community connections in 
subsidized, senior, affordable, and workforce housing may operate to 
continue segregation or exclude protected classes, depending on the 
makeup of the local population. Preferences for relatives of people 
who already live in a given community and past residents of a commu-
nity are questionable as well, as they may have discriminatory impacts 
on protected classes. The population whose housing needs should be 
considered ranges across a region, not just within the borders of an 
individual municipality. Durational requirements—which require or 
give preference to an applicant who has lived in a community for a set 
amount of time—are illegal under the U.S. Constitution’s Equal Protec-
tion Clause of the 14th Amendment (King v. New Rochelle Municipal 
Housing Authority 442 F.2d 646 [2d Cir. 1971]. 

Waiting lists for any subsidized housing, public housing, and Sec-
tion 8 programs should be administered in a way that treats all groups 
fairly, including those with limited English proficiency. (See Fair 
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Housing Justice Center, Inc., v. Town of Yorktown and Colette Rodgers 
for a Westchester example of problematic residential preferences and 
administration of a Section 8 waiting list.) 

Also potentially problematic are preferences for residential designs 
that limit the number of bedrooms in single-family and multifamily 
housing in order to discourage families with children from moving into 
communities; siting decisions that place affordable housing only in the 
immediate vicinity of black and Latino neighborhoods; extremely long 
and overly complex approval processes for affordable projects yet not 
others; and a focus on the housing needs only of seniors. Outright deni-
als of approvals for housing for people with disabilities, and providing 
funding for infrastructure in certain neighborhoods but not others, 
can also be red flags (U.S. HUD 2013).

For the economic health of our region, housing for moderate and 
lower-income workers is necessary. As New York City rents and home 
prices increase, so they do across the metropolitan region. Workers’ 
incomes are simply not keeping up with the increases (Joint Center 
2013). To maintain the long-term social and economic prosperity of 
the Lower Hudson Valley, decent, uncrowded housing must be avail-
able to people of all backgrounds and characteristics, who work in all 
kinds of jobs and are at different stages of their careers or who may be 
unable to work because of disabilities. Our region needs homes for ev-
eryone, from families to singles and from recent graduates to retirees.
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notes
1. Fair Housing Act, Section 808(e)(5). 

2. USC, Title 42, chapter 69, Sec. 5301, “Congressional Findings and 
Declaration of Purpose.”

3. The U.S. Census did not offer respondents the option to choose more 
than one race or multiracial until 2010. Thus comparing 2000 and 
2010 data is difficult. Usually only people choosing a single race are 
included in analyses.
 
4. Statisticians Iceland, Weinberg, and Steinmetz, working for the 
U.S. Census Bureau, found metropolitan New York to be the second 
most-segregated large metropolitan region for Hispanics compared to 
non-Hispanics for 2000. The region ranked third most-segregated for 
blacks and whites for 2000. This team looked at the New York Primary 
Metropolitan Statistical Area, or PMSA, which comprises New York 
City, Putnam, Rockland, and Westchester counties. Demographer Wil-
liam H. Frey, at the University of Michigan Population Studies Center, 
looked at a larger geographical area, including northern New Jersey 
and Long Island in metropolitan New York. For 2010, he found the 
metro area the third most-segregated for Hispanics and non-Hispanic 
whites, and the second most-segregated for blacks and non-Hispanic 
whites. When they used five indicators combined—the dissimilarity 
index plus the isolation, absolute centralization, delta, and spatial 
proximity indices—the group found metro New York to be at the top of 
the list for Hispanic-non-Hispanic white segregation and tied for sixth 
for black-white segregation for 2000. 

5. This includes people checking off one race only. Available from U.S. 
Census Bureau. 2010. American FactFinder: http://factfinder2.census.
gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_
DP_DPDP1. Percentages are rounded in this text to whole number.

6. The Rockland data come from U.S. Census Bureau, 2010 Census, 
Redistricting Data P.L. 94-171, as prepared by the Rockland County 
Department of Planning, Demographic Research Division. They can be 
found at: http://census.rocklandgov.com/towns-and-villages.
Chambers of 

7. Under federal law, an owner-occupied building is exempt if provides 
housing for four or fewer households. However, under New York State 
law, the exemption extends only to a property housing two indepen-
dent households.

8. See also the Housing for Older Persons Act (1995).

9. In Trafficante v. Metropolitan Life Insurance Co. (409 U.S. 205; 1972), 
the Supreme Court declared that among the goals of the Fair Hous-
ing Act was the creation of “truly integrated living environments.” 
Other relevant court decisions include Otero v. New York City Housing 
Authority, 484 F.2d 1122, 1134 (2d Cir. 1973), NAACP v. Secretary of 
Housing and Urban Development, 817 F.2d 149, 155 (1st Cir. 1987), 
and Langlois v. Abington Housing Authority, 234 F.Supp.2d 33, 73, 75 
(D.Mass. 2002). The quote is from NAACP v. Secretary of HUD. 

10. 42 USC § 5301.

11. 24 CFR §§ 91.225, 570.601. 

12. Gernatt Asphalt Products, Inc. v. Town of Sardinia, 87 N.Y.2d 668, 
642 N.Y.S.2d 164, 664 N.E.2d 1226 (1996). Quoted and analyzed in 
Nolon and Bacher 2006, 2. 

13. Political scientist Charles Lamb has grounded the pattern in 
the conflict between President Richard Nixon in 1970–71 and his 
Secretary of HUD, George Romney. Nixon gauged public opinion and 
stood steadfastly opposed to the economic integration that would 
lead to racial integration. With Nixon’s approval, suburban areas did 
not develop any housing for people of lower incomes, setting a model 
that would be continued at state and local levels for decades. In the 
president’s view, any voluntary efforts to integrate communities were 
acceptable, but the federal government would not offer inducements 
or withhold funds from locations that refused to allow the develop-
ment of lower-priced housing through local zoning codes or other 
prohibitions. In various cases, federal courts disagreed with Nixon’s 
narrow interpretation of both the Fair Housing Act and the Secretary’s 
duty “to affirmatively further fair housing,” which is codified in 42 USC 
§ 3608. (Lamb 2005, chapter 4). 
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