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ECBAWM and Fair Housing Groups Urge Appellate Court to Preserve New
York’s Housing Discrimination Protections

In Amicus Brief, Fair Housing Groups Across NYS Back Attorney General’s
Appeal to Defend Voucher Holders from Discrimination

Lower Court’s Ruling Was Untethered to Law, Based on Hypotheticals, and
Ignored Constitutional Safeguards Afforded to Landlords

(ALBANY, NY) — Emery Celli Brinckerhoff Abady Ward & Maazel LLP (ECBAWM) filed an amicus
brief on behalf of five leading fair housing organizations — CNY Fair Housing, Fair Housing Justice
Center, Housing Opportunities Made Equal, Long Island Housing Services, and Westchester Residential
Opportunities — urging the court to overturn a lower court ruling that struck down key provisions of New York’s
Human Rights Law (NYSHRL) prohibiting source of income discrimination.

The groups warn that the trial court’s decision, if allowed to stand, would dismantle one of New York State’s
most important protections for tenants who rely on rental assistance programs, jeopardizing housing stability for
tens of thousands of New Yorkers and worsening the statewide homelessness crisis.

The case, People v. Commons West, LLC, et al., began when New York Attorney General Letitia James sued
Ithaca landlord Jason H. Fane and his affiliated companies for allegedly refusing to rent to tenants with a Section
8 or Housing Choice Voucher (HCV).

In 2023, a Tompkins County State Supreme judge dismissed the case, holding that the NYSHRL is “facially
unconstitutional” because landlords who rent to voucher holders might be required to allow inspections the court
deemed warrantless.

But landlords — including the one at the center of this case — have not pointed to any example of this ever
happening. Their challenge rests on hypothetical scenarios that have not occurred and are unlikely to occur,
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making it premature for any court to entertain claims of unconstitutionality when there is no actual threat of
warrantless inspections by any government agency.

“Landlords have no constitutional right to discriminate against tenants who rely on rental assistance,” said Diane
L. Houk, Partner at Emery Celli Brinckerhoff Abady Ward & Maazel LLP. “The state Human Rights Law
is clear and constitutional, and housing voucher programs already follow Fourth Amendment safeguards against
unreasonable searches and seizures every day across the state. The trial court’s misinterpretation of both the
statute and the Constitution leaves thousands of New Yorkers at the mercy of discriminatory landlords. We urge
the court to reverse this deeply flawed decision, one unrooted in existing law.”

“Housing vouchers are critical to reduce homelessness and neighborhood segregation. State and local
governments across the country have recognized this by adopting laws to protect renters with vouchers against
discrimination,” said Professor Heather Abraham of the University at Buffalo School of Law, who directs
the Civil Rights & Housing Clinic.

“Everyone should have access to a safe and habitable home, no matter their source of income. Anti-discrimination
laws help to ensure that this becomes a reality,” said Sarah Sheffield, Student Attorney at Buffalo School of
Law.

“State Human Rights Law provides vital protection against discrimination for thousands of New Yorkers using
housing subsidies. We are confident that this civil rights statute does not violate the 4th Amendment,” said David
Berman, Fair Housing Justice Center Legal Director.

“Housing discrimination is not an accident—it’s the product of systems designed to exclude. When those systems
are challenged, fair housing laws are only as strong as our willingness to enforce them. Housing discrimination
doesn’t just break the law—it breaks lives, families, and communities. Long Island Housing Services stands with
Attorney General Letitia James and our fellow fair housing advocates in holding landlords accountable when they
deny equal housing opportunity,” said Ian Wilder, Executive Director, Long Island Housing Services.

Marlene Zarfes, Executive Director of Westchester Residential Opportunities, explained that “WRO, as a
fair housing and housing counseling organization, works with Section 8 voucher holders on a daily basis to
overcome the many obstacles they face in securing safe and stable housing. The lawful source of income anti-
discrimination provisions in the NYS Human Rights Law are critical protections for these vulnerable families.”

“Housing options for voucher holders continue to be very limited in Central New York in the face of increasing
prices and limited housing supply,” said Sally Santangelo, Executive Director of CNY Fair Housing. “It is
shameful that landlords are turning good tenants away because they aren’t willing to make sure their property
meets basic standards of livability and are instead trying to take away people's rights under New York State law.”

“Housing discrimination based on lawful source of income is a cruel, immoral practice that regularly denies
countless New Yorkers the fundamental human right to live in the housing and communities of their choice. This
pervasive type of discrimination is frequently used as a proxy for discrimination based on race, disability, sex,
military status, and other protected characteristics. Without robust source of income protections throughout New
York State, the most vulnerable among us will continue to be denied quality, affordable housing opportunities,
forcing them to choose between becoming unhoused or accepting unsafe, substandard housing in resource-
deprived neighborhoods,” said Daniel Corbitt, Associate Director of Housing Opportunities Made Equal.



The amici brief further argues that the lower court’s decision rests on an unfounded and speculative reading of
the NYSHRL, noting that:

e the landlord has never been subjected to, threatened with, or penalized for refusing a warrantless search;

e the NYSHRL’s text contains no provision mandating inspections, warrantless or otherwise, and no
automatic penalties for refusing them; and

e if an HCV inspection is required, landlords can challenge it in court before it takes place, ensuring the
process follows the Fourth Amendment’s protections against unreasonable searches.

Background

HCVs are one of the most important tools for preventing homelessness, but demand far outstrips supply. In New
York City alone, more than 600,000 people applied for vouchers in one year, and only 200,000 were selected by
lottery; in Buffalo, the waitlist is closed until at least 2026. Once a voucher is issued, tenants typically have only
60—120 days to find a qualifying unit, making illegal denials by landlords devastating.

Voucher holders are disproportionately from marginalized and vulnerable communities, and many already face
other barriers to housing, including discrimination based on race, disability, and family status. Without strong
enforcement of source of income protections, landlords could openly refuse to rent to voucher holders, depriving
families of housing despite the fact that voucher programs guarantee rent payments directly to the landlord.

The amici are five regional nonprofit fair housing organizations that investigate housing discrimination
complaints, provide public education, and advocate for equal housing opportunities for all New Yorkers, with
decades of experience addressing housing discrimination statewide:

e C(CNY Fair Housing (Syracuse)

e Fair Housing Justice Center (New York City)

e Housing Opportunities Made Equal (Buffalo)

e Long Island Housing Services (Long Island)

e Westchester Residential Opportunities (Westchester County)

These amici join others, including The Legal Aid Society, the American Civil Liberties Union, and the New York
Civil Liberties Union, in filing briefs supporting the Attorney General’s appeal.
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Emery Celli Brinckerhoff Abady Ward & Maazel LLP is a nationally-recognized litigation boutique that focuses
on civil rights, commercial, criminal, and ethics matters. Our civil rights practice includes wrongful
convictions, sexual harassment and assault, police and prison misconduct, children’s and disability rights,
housing rights, election law, all forms of discrimination, and class actions. Our commercial practice includes
complex commercial litigation, partnership disputes, real estate and land use, investigations, ethics and
discipline, and appeals. www.ecbawm.com
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